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Water Right Dispute Options

Controversy over water rights is a common occurrence in this semi-arid state, especially in times

of drought. When a water right dispute arises, the Department of Natural Resources and Conservation
(DNRC) urges the parties to first talk to each other to see if the matter can be settled. Itis surprising
how many water disputes can be settled once the parties just start talking.

If you are a water user who feels your water rights are being adversely affected by the actions of
another water user, and you cannot resolve the matter with the offending water user yourself, you have the
following options, and possibly others, available to you under Montana law. Which option is best for you
depends on your particular circumstances, how fast you want the matter settled, and how much money you
are willing to spend. You should consider consulting an attorney to find out which option is best for you.

1. You can file a court action in the appropriate district court asking for a temporary restraining order and
preliminary injunction. See Mont. Code Ann. § 27-19-101, 201, 314. This will probably be the fastest way to
obtain relief, but it is also the most expensive, as for most water uses it will require the hiring of an attorney.
This option is very formal and often polarizes the parties after one party “wins”.

2. Ifanold (pre-July 1, 1973) decree exists, you can petition the district court pursuant to Mont. Code Ann. 8
85-5-101 to have a water commissioner appointed. For those fortunate enough to have a decreed water
right, this can be a fairly inexpensive way to settle a water distribution problem. A water commissioner
distributes water according to the decree, and any disputes with the way the water is distrubted can be
brought up with the local district court judge who appointed the water commissioner. Mont. Code Ann. 8 85-
5-301. How fast a water commissioner would be appointed depends on your local district court and how
often a water commissioner has been appointed in the past.

3. When a water distribution controversy arises upon a source of water in which not all existing (pre-July 1,
1973) water rights have been conclusively determined by the Water court, any party to the controversy may
petition the district court to certify the matter to the Chief Water Judge for a determination of the existing
rights that are involved in the controversy. Mont. Code Ann. § 85-2-406 (2)(b). The district court from which
relief is sought retains exclusive jurisdiction to grant injunctive or other relief that is necessary and
appropriate pending adjudication of the existing water rights certified to the Chief Water Judge. Certified
controversies must be given priorty by the Chief Water Judge over all other adjudication matters. After
determination of the matters certified, the Chief Water Judge returns the decision to the district court with a
tabulation or list of the existing rights and their relative priorities which can be enforced by the district court.

4. When the existing water rights of all appropriators from a source or in an area have been determined in a
temporary preliminary decree, preliminary decree, or final decree issued by the Water Court under the new
adjudication statutes (since July 1, 1973), the judge of the district court may upon application by both the
DNRC and one or more holders of valid water rights in the source appoint a water commissioner. The water
commissioner shall distribute to the appropriators the water to which they are entitled. Mont. Code Ann. 8
85-5-101 (2). (Atemporary preliminary decree or preliminary decree or a portion of a temporary preliminary
decree or preliminary decree as modified after objections and hearings is enforceable and administrable
according to its terms.) If an action to enforce a temporary preliminary decree or preliminary decree is



commenced, the water judge shall upon referral from the district court establish, in a form determined to be
appropriate by the water judge, one or more tabulations or lists of all existing rights and their relative priorities.
Mont. Code Ann. § 85-2-406(4).

5. You can petition the district court pursuant to Mont. Code Ann. § 85-5-110 for the appointment of a water
mediator. Itis important to know that the mediator does not have the power to order any water user to do
anything, but rather would be able to discuss proposed solutions. The DNRC has a list of mediators who have
attended educational programs specifically offered for water mediators. This option may represent the best
way for water users to start talking about a solution as an alternative to expensive and time-consuming
litigation. How fast a mediator is appointed depends on your local district court. Although this may not
represent the fastest solution, it may represent the one that may leave you talking with your neighbor when the
matter is finally settled.

6. You can contact the nearest DNRC Regional Office. The DNRC has jurisdiction over water users wasting
water, using water unlawfully, preventing water from moving to another person having a prior right to use water,
or otherwise violating provisions of the Montana Water Use Act. Mont. Code Ann § 85-2-114. If your situation
involves your water not reaching your point of diversion, the DNRC requires you to contact the offending party
to make a “call” for your water, document the call, and file a formal written complaint. Although the DNRC can
fine violators of the Water Use Act and take them to court to make them stop, the necessary investigations and
decisions to take enforcement action may not come soon enough to solve your immediate problem. Whether

the DNRC takes enforcement action also depends on the facts of your situation. In addition, it depends on
what budget and staff limitations exist at a particular time, and how many other priority enforcement actions

are pending. You should be prepared to initiate enforcement of your own.

You may have other options available to you depending on your particular circumstances.

WEBSITE: http://www.dnrc.mt.us/wrd/home.htm

WATER RESOURCES REGIONAL OFFICES

Billings
Airport Industrial Park
1371 Rimtop Drive
Billings, MT 59105-1978
Phone: 406-247-4415
Fax: 406-247-4416
Serving: Big Horn, Carbon, Carter
Custer, Fallon, Powder River, Prairie,
Rosebud, Stillwater, Sweet Grass,
Treasure, and Yellowstone Counties

Bozeman
2273 Boot Hill Court, Suite 110
Bozeman, MT 59715
Phone: 406-586-3136
Fax: 406-587-9726
Serving: Gallatin, Madison, and
Park Counties

Glasgow
222 6th Street South
P.0.Box 1269
Glasgow, MT59230-1269
Phone: 406-228-2561
Fax: 406-228-8706
Serving: Daniels, Dawson, Garfield,
McCone, Phillips, Richland,
Roosevelt, Sheridan, Valley, and
Wibaux Counties

Havre
2106th Avenue
P.0.Box1828
Havre, MT 59501-1828
Phone: 406-265-5516
Fax: 406-265-2225
Serving: Blaine, Choteau
Glacier, Hill, Liberty, Pondera,
Teton, and Toole Counties

Helena
1424 Ninth Ave.
P.0O.Box 201601
Helena, MT 59620-1601
Phone: 406-444-6999
Fax: 406-444-9317
Serving: Beaverhead, Broadwater,
Deer Lodge, Jefferson, Lewis and
Clark, Powell, and Silver Bow Counties

Kalispell
109 Cooperative Way, Suite 110
Kalispell, MT 59901-2387
Phone: 406-752-2288
Fax: 406-752-2843
Serving: Flathead, Lake, Lincoln,
and Sanders Counties

Lewistown

613 NE Main Street, Suite E
Lewistown, MT 59457-2020
Phone: 406-538-7459

Fax: 406-538-7089

Serving: Cascade, Fergus, Golden
Valley, Judith Basin, Meagher,
Musselshell, Petroleum, and
Wheatland Counties

Missoula

Town and Country Shopping Center
1610 South 3rd Street West, Suite 103
P.0.Box 5004

Missoula, MT 59806-5004

Phone: 406-721-4284

Fax: 406-542-1496

Serving: Granite, Mineral,

Missoula, and Ravalli Counties
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